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 I respectfully dissent.  Although I agree with the Majority’s recitation 

of the tenets of statutory construction and the continuity of our case law, I do not 

agree with the interpretation of the statutory provisions at issue.  The Majority’s 

mischaracterization of the Dissent’s position demonstrates the error in its analysis.   

 Section 5610(a.1) of the Municipality Authorities Act (MAA) provides: 
 

Water authorities and sewer authorities.--If a water or 
sewer authority incorporated by one municipality provides 
water or sewer services to residents in at least two counties 
and has water or sewer projects in more than two counties 
where the combined population of the served 
municipalities, excluding the incorporating municipality, 
is at least five times the population of the incorporating 
municipality, all of the following apply:   
 
 (1) Ninety days after the effective date of this 
subsection, the governing body in existence on the 
effective date of this subsection shall be replaced by a 
governing body comprised of the following: 
 
  (i) Three members appointed by the 
governing body from each county in which the services to 
residents are provided.  A member under this 
subparagraph must reside in a town, township or borough, 
which receives services from the authority. 
 
  (ii) Three members appointed by the 
governing body of the incorporating municipality.   
 

53 Pa. C.S. §5610(a.1).   

 Section 5622(a) of the MAA provides:  
 
If a project established under this chapter by a board 
appointed by a municipality is of a character which the 
municipality has power to establish, maintain or operate 
and the municipality desires to acquire the project, it may 
by appropriate resolution or ordinance adopted by the 
proper authorities signify its desire to do so, and the 
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authorities shall convey by appropriate instrument the 
project to the municipality upon the assumption by the 
municipality of all the obligations incurred by the 
authorities with respect to that project. 
 

53 Pa. C.S. §5622(a) (emphasis added).  Generally, the term “project” refers to the 

kind and character of projects permitted including “[w]aterworks, water supply 

works, water distribution systems.”  Section 5607(a)(10) of the MAA, 

53 Pa. C.S. §5607(a)(10).  As used within Section 5610 of the MAA, “[w]ater or 

sewer project” specifically refers to “[a]ny pumping station, filtering plant, 

impoundment facility, dam, spillway or reservoir.”  53 Pa. C.S. §5610(g).  The term 

“[b]oard” refers to the “governing body of an authority.”  Section 5602 of the MAA, 

53 Pa. C.S. §5602.  For purposes of Section 5610 of the MAA, a “[w]ater or sewer 

authority” is “[a]n authority incorporated by a city of the third class, a borough, a 

town or a township to provide water or sewer services.”  53 Pa. C.S. §5610(g).   

 What we are dealing with here is a water project established under the 

MAA by the Chester Water Authority (Authority).  The Authority was incorporated 

by the City of Chester (City), a city of the third class, in 1939.  Reproduced Record 

(R.R.) at 1551a-53a.  At inception, the Authority provided water services almost 

exclusively to the residents of the City, with systems and infrastructure located 

within the City.  R.R. at 25a. With post-war suburban growth, the service area 

expanded into Chester County and Delaware County (Counties).  Id.  To 

accommodate the growing service area’s needs, the Authority acquired existing 

systems and constructed significant infrastructure outside of the City in the Counties.  

Id.  These improvements included “a small pumping station and the pertinent water 

rights, in Pine Grove, on the Octoraro Creek, Chester County . . .  forty miles distant 

from the City”; and “a dam, spill way, and a two[-]billion[-]gallon reservoir on the 
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Octoraro Creek, a filtering plant and pumping station at Pine Grove and a large 

transmission main to carry the water to Chester.”  Rankin v. Chester Municipal 

Authority, 68 A.2d 458, 462 (Pa. Super. 1949).  The acquisition and construction of 

property and infrastructure was financed by the Authority through the issuance of 

water revenue bonds and water rates paid by the Authority’s ratepayers, not by City 

funding.  Id.  Today, the Authority serves approximately 200,000 ratepayers across 

37 municipalities throughout Chester and Delaware Counties and beyond.  Only 

21% of its ratepayers are located within the City itself.  R.R. at 25a.    

 For years, the City, as the incorporating municipality, solely appointed 

the Authority’s governing body.  However, that changed when the General 

Assembly added Section 5610(a.1) of the MAA – a special provision that appears to 

be applicable only to the Authority at the present time.  Because the Authority 

“provides water or sewer services to residents in at least two counties and has water 

or sewer projects in more than two counties where the combined population of the 

served municipalities, excluding the incorporating municipality, is at least five times 

the population of the incorporating municipality,” the General Assembly altered the 

composition of the Authority’s governing body to give equal representation to the 

municipalities serviced by the Authority.  53 Pa. C.S. §5610(a.1) (emphasis added).  

As a result, the Authority went from a five-member governing body appointed solely 

by the City to a nine-member governing body appointed equally by the City, Chester 

County, and Delaware County.   

 This alteration is significant.  When Section 5622(a) and Section 

5610(a.1) are read together, as they must be, and applied to the situation here, the 

Authority’s board is no longer “a board appointed by a municipality” for purposes 

of Section 5622(a) of the MAA.  See Pennsylvania Gaming Control Board v. Office 
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of Open Records, 103 A.3d 1276, 1285 (Pa. 2014) (holding “statutory language must 

be read in context, that is, in ascertaining legislative intent, every portion of statutory 

language is to be read together and in conjunction with the remaining statutory 

language, and construed with reference to the entire statute as a whole”).  Rather, it 

is a board appointed by three municipalities.  Consequently, under Section 5622(a), 

“the proper authorities” to adopt a resolution or ordinance to convey the project are 

the City, Chester County, and Delaware County.  By altering the membership of the 

Authority’s board, the General Assembly has impaired the City’s ability to 

unilaterally make decisions for the Authority and acquire the project without the 

approval of the other two municipalities represented by the Authority.   

 The situation is akin to that of a joint authority.  “Whenever the 

municipal authorities of any municipality singly or of two or more municipalities 

jointly desire to organize an authority under this chapter, they shall adopt a resolution 

or ordinance signifying their intention to do so.”  Section 5603(a) of the MAA, 

53 Pa. C.S. §5603(a).  In addition, Section 5604(b) of the MAA, 53 Pa. C.S. 

§5604(b), empowers non-incorporating municipalities to join in the original 

incorporation.  “When an authority has been incorporated by one or more 

municipalities, a municipality not having joined in the original incorporation may 

subsequently join in the authority.”  Section 5604(b) of the MAA, 53 Pa. C.S. 

§5604(b).  A municipality wishing to become a member of an existing authority 

must signify its desire by resolution or ordinance, filing an application, and 

certification.  Section 5604(c)-(e) of the MAA, 53 Pa. C.S. §5604(c)-(e).  “If the 

authority is incorporated by two or more municipalities, the board shall consist of a 

number of members at least equal to the number of municipalities incorporating the 

authority, but in no event less than five.”  Section 5610(a)(2) of the MAA, 53 
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Pa. C.S. §5610(a)(2) (emphasis added).  In addition, “[w]hen one or more additional 

municipalities join an existing authority, each of the joining municipalities shall 

have similar membership on the board as the municipalities then members of the 

authority and the joining municipalities may determine by appropriate resolutions.”  

Id. (emphasis added).  If an authority was incorporated by two or more municipalities 

at its inception, or later joined by a municipality not having joined in the original 

incorporation, a minority municipality would not have the power to unilaterally 

acquire the project.  See Section 5622(a) of the MAA, 53 Pa. C.S. §5622(a).   

 The same logic applies here.  Although neither Chester County nor 

Delaware County incorporated the Authority or later joined in the original 

incorporation, Section 5610(a.1) of the MAA has elevated the Counties to “joining 

municipalities” for all practical intents and purposes.  The General Assembly 

“replaced” the existing board appointed by the City with a new board appointed by 

the City and both Counties.  53 Pa. C.S. §5610(a.1).  By assigning the Counties 

“membership on the board” equal to the City’s membership, the General Assembly 

did by legislative fiat what the municipalities could have done themselves by jointly 

incorporating at the Authority’s inception or later adopting a resolution or ordinance 

signifying their intention to jointly organize.  See Section 5603(a) of the MAA, 

53 Pa. C.S. §5603(a); Section 5610(a)(2) of the MAA, 53 Pa. C.S. §5610(a)(2); see 

also City of Philadelphia v. Schweiker, 858 A.2d 75 (Pa. 2004).  

 This is not the first time that the General Assembly has transferred 

control of an authority by legislation by altering the composition of the governing 

body.  In Schweiker, the General Assembly took similar action by taking over control 

of the Philadelphia Parking Authority (Parking Authority).  The Parking Authority 

was created by ordinance by the City of Philadelphia in 1950.  Under former Section 
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8 of the Parking Authority Law,1 the Parking Authority was controlled by a five-

member governing board appointed by the Mayor of Philadelphia (Mayor).  Pursuant 

to this control, the Parking Authority paid the City of Philadelphia revenues derived 

from parking facilities and on-street parking services, which amounted to 

approximately $34,500,000 per year.  These monies formed part of the City of 

Philadelphia’s annual operating budget.  Schweiker, 858 A.2d at 79. 

 In 2001, the General Assembly enacted Act 22 of 2001 (Act 22),2 which 

codified and “amended the Parking Authority Law by adding a special provision – 

applicable only to Philadelphia – supplanting the Mayor’s appointment powers over 

the Parking Authority’s governing board and repositing appointment authority in the 

Governor.”  Schweiker, 858 A.2d at 80.  Act 22 also ordered the transfer of up to 

$45,000,000 of its retained earnings to the Philadelphia School District.  Id.  Even 

though the Parking Authority was established by the City of Philadelphia, the 

General Assembly legally transferred control of the Parking Authority from the City 

of Philadelphia to the Commonwealth.  Id. 

 Similarly, here, by enacting Section 5610(a.1), the General Assembly 

has transferred some of the City’s control over the Authority and the project by 

taking away the City’s exclusive appointment power and repositing that power in 

the City, Chester County and Delaware County in equal measure.3 

 
1 Act of June 5, 1947, P.L. 458, as amended, formerly 53 P.S. §348, repealed by the Act of 

June 19, 2001, P.L. 287.  See new 53 Pa. C.S. §5508.   
 
2 Act of June 19, 2001, P.L. 287, No. 22.   
 
3 The Majority’s attack on our citation to Schweiker again demonstrates its inability to 

comprehend the import of the General Assembly’s enactment of Section 5610(a.1).  It is beyond 
question that Act 22 and Section 5610(a.1) were enacted to apply to distinct entities serving 
differing purposes.  Our citation to Schweiker is merely to demonstrate, as the Majority readily 
(Footnote continued on next page…) 
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 Contrary to the Majority’s supposition, this interpretation does not 

suggest that “a municipality can create an autonomous political subdivision that 

possesses more power than the municipality itself,” “overrule 30-plus years of case 

law construing [S]ection 5622(a),” or “effectively rewrit[e] the MAA.”  In Re 

Chester Water Authority, __ A.3d __, __ (Pa. Cmwlth., Nos. 489, 504, 514, and 685 

C.D. 2020, filed September 16, 2021), slip op. at 20 n.10.  Nor does this 

interpretation render an inharmonious result within the statute itself or interfere with 

our longstanding precedent that a single municipality that exclusively appoints an 

authority’s board has the power to unilaterally direct the transfer of authority 

property.  See Township of Forks v. Forks Township Municipal Sewer Authority, 759 

A.2d 47 (Pa. Cmwlth. 2000); Forward Township Sanitary Sewage Authority v. 

Township of Forward, 654 A.2d 170 (Pa. Cmwlth. 1995); Clearfield Borough v. 

Clearfield Borough Park Authority, 285 A.2d 532 (Pa. Cmwlth. 1971), aff’d, 301 

A.2d 372 (Pa. 1973) (per curiam).  Rather, this interpretation simply gives meaning 

 
concedes, that the General Assembly had the authority, and chose to exercise it via Section 
5610(a.1)’s enactment, to wrest away complete control from the City over the Authority.  
Moreover, and contrary to the Majority’s hyperbolic assertion, Section 5610(a.1) did not abrogate 
Section 5622(a) or longstanding case law interpreting the same.  Rather, as outlined extensively 
throughout our Dissent, Section 5610(a.1) merely altered the City’s ability to meet the statutory 
criteria to unilaterally acquire the project under Section 5622(a) by changing the composition of 
the board and granting the Counties equal membership on the board with equal authority to control 
the Authority and its assets.  By way of hypothetical, suppose that the General Assembly amended 
the definition of “municipality” under Section 5602 of the MAA, 53 Pa. C.S. §5602, which is 
defined as “[a] county, city, town, borough, township or school district of the Commonwealth,” 
by excluding “cities” from the definition.  Such an amendment would similarly impede the City’s 
ability to acquire the project under Section 5622(a) because it would no longer meet the statutory 
criteria for doing so.  In that situation, it would be completely unnecessary for the General 
Assembly to amend Section 5622(a) in order to effectuate the desired result because the 
amendment would be self-operating.  The same holds true here.  The General Assembly, by 
changing the composition of the board and granting the Counties equal membership on the board 
with equal authority to control the Authority under Section 5610(a.1), altered the City’s ability to 
meet the statutory criteria to unilaterally acquire the project under Section 5622(a) of the MAA. 
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to the General Assembly’s amendment by limiting “a municipality’s” ability to 

“acquire a project” when that municipality no longer meets the statutory criteria for 

doing so.  By giving the Counties appointment power and representation on the 

Authority’s board, the General Assembly has given the City and Counties, not the 

Authority itself, equal power in determining what happens to the project as if they 

were part of a joint authority.   

 The Majority opines that “[i]n enacting [S]ection 5610(a.1), our 

General Assembly simply provided the [Counties] with ‘seats at the table’ of the 

governing body or board of the Authority.”  In Re Chester Water Authority, __ A.3d 

at __, slip op. at 20 n.10.  Yet, the Majority ascribes little to no significance to the 

Counties’ representation.  As the Majority recognizes: “The cardinal rule of all 

statutory interpretation is to ascertain and effectuate the intent of the General 

Assembly.”  O’Rourke v. Department of Corrections, 778 A.2d 1194, 1201 (Pa. 

2001).  In my view, the General Assembly did not amend the MAA to simply give 

counties meeting the specific criteria token “seats at the table” to ensure uniform 

rates and service and manage the Authority’s day-to-day affairs.4  Rather, the 

General Assembly recognized Chester and Delaware Counties as critical 

stakeholders in this water project and as representatives for their constituent 

ratepayers who, in this unique situation, outnumber the City’s ratepayers by “at least 

five times.”  53 Pa. C.S. §5610(a.1).  The growth and success of the water project 

has been built on the backs of the Counties’ ratepayers.  Therefore, the General 
 

4 Such a narrow interpretation of Section 5610(a.1) is superfluous to protections found 
elsewhere in the MAA.  Section 5607(d)(9) already requires the authority to fix “reasonable and 
uniform” rates and to provide “safe and reasonable service . . . in the areas served,” regardless of 
board composition.  53 Pa. C.S. §5607(d)(9) (emphasis added).  “Any person questioning the 
reasonableness or uniformity of a rate fixed by an authority or the adequacy, safety and 
reasonableness of the authority’s services, including extensions thereof, may bring suit against the 
authority . . . .”  Id.   
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Assembly gave the Counties “seats at the table” of the governing board to give them 

some meaningful control over the Authority, its assets, and “the project” that 

provides them with vital water service in their areas.   

 The Majority’s upside-down logic has the tail wagging the dog.  Under 

the Majority’s statutory interpretation, the City would constitute a super-minority of 

the Authority’s board, with the ability to unilaterally “acquire the project” and sell 

the Authority’s assets to pay the City’s debt, leaving the 79% majority of the 

Authority’s ratepayers living in the Counties and elsewhere, where the majority of 

the assets are actually located, holding the bag.  The General Assembly could not 

have intended such an intolerable and absurd result.  See Section 1922(1) of the 

Statutory Construction Act of 1972, 1 Pa. C.S. §1922(1) (“In ascertaining the 

intention of the General Assembly in the enactment of a statute the following 

presumptions, among others, may be used: . . . That the General Assembly does not 

intend a result that is absurd, impossible of execution or unreasonable.”).   

 Finally, the resolution of whether the City possesses the general 

authority under Section 5622(a) of the MAA to acquire the project and obtain the 

assets of the Authority is the critical inquiry before this Court and the ultimate 

precondition for the sale of those assets.  Once that determination is reached, the 

City’s ability to dissolve the Authority and sell the assets is a foregone conclusion.  

The adoption of an appropriate resolution or ordinance and assumption of 

obligations are mere formalities.  See 53 Pa. C.S. §5622(a).  In fact, the City is 

already in the process of selling off the Authority’s assets to remedy its financial 

distress.  The Majority simply chooses to ignore objective reality in this regard.   

 By a June 8, 2021 Memorandum and Order, this Court confirmed the 

Revised Recovery Plan (2021 Plan) that was filed in this Court on April 7, 2021, by 
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the Receiver appointed for the City pursuant to the Municipalities Financial 

Recovery Act (Act 47).5, 6  See Davin v. City of Chester (Pa. Cmwlth., No. 336 M.D. 

2020, filed June 8, 2021).  In relevant part, the 2021 Plan states: 
 
The City is currently before the Commonwealth Court 
defending its ability to repossess and sell the assets of the 
[Authority], which could provide it with a significant 
infusion of needed funds.  An en banc panel of the 
Commonwealth Court heard oral argument on the matter 
on November 10, 2020.  At the time of the filing of this 
[2021] Plan, the Commonwealth Court had not issued its 
opinion. 
 
The City issued a request for proposals (RFP) for the 
purchase of the Water System and received three 
proposals from Aqua America, Pennsylvania American 
Water and the [Authority] itself.  According to the initial 
bids, the City could potentially receive between $60 
million and $410 million if it sells the system.  Pursuant to 
the pending litigation, although the City was permitted to 
proceed with the RFP process, the City is currently 
enjoined from completing any transaction involving the 
disposition of the system. 
 
The Receiver asked PFM Financial Advisors (“PFM”), a 
member of the Receiver’s team, to conduct its own 
independent analysis and due diligence of the proposals 
that the City received to purchase [Authority] assets.  PFM 
compared the purchase prices and the rate/average bill 
projections of each proposal and provided what it expected 
to be the [Authority]’s up-front fair market value.  This 
analysis was provided to the Court in the Receiver’s 
December 2, 2020 update.  Based on commonly utilized 
valuation methods, PFM expected that [the Authority’s] 

 
5 Act of July 10, 1987, P.L. 246, as amended, 53 P.S. §§11701.101-11701.712. 
 
6 It is appropriate for us to take judicial notice of our own official court records.  See, e.g., 

Pa. R.E. 201(b)(2); Germantown Cab Company v. Philadelphia Parking Authority, 27 A.3d 280, 
283 n.8 (Pa. Cmwlth. 2011); Doxsey v. Commonwealth, 674 A.2d 1173, 1174 (Pa. Cmwlth. 2004). 
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up-front fair market value to be in the range of $385 
million to $400 million 

* * * 
 
The Receiver hereby directs the City to continue litigating 
for its ability to repossess and sell the assets of the 
[Authority].  Furthermore, subject to the next paragraph, 
the Receiver authorizes the City to continue with the RFP 
process (in compliance with any court order). 
 
The City will consult with the Receiver regarding all 
material steps to be taken by the City with respect to the 
Water System.  The City must obtain the prior written 
consent of the Receiver prior to accepting a proposal under 
the RFP process and/or prior to consummating any 
transaction regarding the water system.  The City must 
obtain the prior written consent of the Receiver prior to 
accepting any proposal related to the resolution of the 
outstanding litigation regarding the water system. 
 

* * * 
 
The City shall consult with the Receiver regarding all 
material steps to be taken by the City with respect to any 
City assets.  The City must obtain the prior written consent 
of the Receiver prior to spending any revenues generated 
from the monetization of City assets.  If the City is able to 
generate revenue from the sale of any City assets, it must 
first determine what debt obligations must be defeased in 
accordance with applicable covenants and specifically 
obligations related to the Series 2017A Bonds. 
 
There are several potential uses for asset monetization 
proceeds if the City reaches that point in the process.  The 
City shall use these one-time revenues to fund non-
recurring expenditures and address the City’s structural 
problems, and shall not use the proceeds to fund ongoing 
operating expenditures.  At the direction of the Receiver, 
the City shall then direct any proceeds, including any 
advances, generated from any asset monetization to the 
following immediate priorities . . . . 

2021 Plan at 85, 87 (footnotes omitted). 
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 Thus, contrary to the Majority’s assertion that the Authority’s assets 

may hypothetically come up for sale by the City based on our holding in this case, 

the City has already started the RFP process to “monetize” the Authority’s assets, 

and there is already a Court-approved plan in place for the use of the proceeds of the 

City’s sale of those assets.  It is patently unconscionable to permit the City to pay 

off its own municipal debt by selling the Authority’s assets that were paid for by its 

ratepayers, the vast majority of whom reside in the Counties and elsewhere.  In fact, 

the General Assembly granted the Counties “seats at the table” to prevent the City 

from looting the Authority, and using the sale of the Authority’s assets as its own 

municipal piggy bank, by enacting Section 5610(a.1). 

 Accordingly, unlike the Majority, I would affirm the trial court’s order.   

 

 
 
MICHAEL H. WOJCIK, Judge 
 

Judge Cohn Jubelirer joins in this dissent. 
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