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NOTICE 

You have been sued in court. If you wish to defend against the claims set forth in the following 
pages, you must take action within twenty (20) days after this complaint and notice are served, by 
entering a written appearance personally or by attorney and filing in writing with the court your defenses 
or objections to the claims set forth against you. You are warned that if you fail to do so the case may 
proceed without you and a judgment may be entered against you by the court without further notice for 
any money claimed in the complaint or for any other claim or relief requested by the plaintiff. You may 
lose money or property or other rights important to you.   

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT 
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS OFFICE 
CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER. 

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO 
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL 
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.  

LAWYERS REFERENCE SERVICE 
FRONT AND LEMON STREETS 

MEDIA, PA 19063 
610-566-6625 
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COMPLAINT 

I. INTRODUCTION 

A. Why the Authority is bringing this Action. 

1. Plaintiff Chester Water Authority and defendant City of Chester are engaged in an 

ongoing legal dispute about whether the City has any right to unilaterally sell the assets of the 

Authority. That dispute is the subject of other proceedings before this Court and Pennsylvania 

appellate courts, including the Authority’s Trust Petition, In re Chester Water Authority Trust, 

No. 217-2019 (O.C. Delaware). The underlying trial court matters involving the City and the 

Authority remain stayed pending appeal and the status quo has been preserved by agreement of 

the parties and pursuant to orders entered by the Honorable Spiros Angelos. The Authority 
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wishes to preserve its rights by filing this action, and to preserve the status quo pursuant to Judge 

Angelos’ orders, so is amenable to staying this action pending resolution of in-progress appeals. 

2. The Authority wishes to be clear at the outset that it is not seeking to escalate the 

dispute by filing this action and regrets that it was compelled by the City to do so. Specifically, 

the Authority was forced to file this lawsuit by the City’s precipitous action on October 13, 2021 

to pass a resolution that indicates the City’s acceptance of a $405 million bid from defendant 

Aqua Pennsylvania, Inc. to acquire substantially all of the assets of the Authority. In order to 

avoid any waiver arguments by the City or others, the Authority brings this challenge within 30 

days of the City’s October 13, 2021 Resolution. 

3. In addition, although the Authority recognizes that the Court has decided that 

challenges to resolutions by the City should be filed as separate actions in the Civil Division of 

this Court, it is the Authority’s position that this action should be transferred to the Orphans’ 

Division and consolidated there as an ancillary petition.   

B. The Authority’s claims in this action. 

4. The Authority seeks two fairly specific forms of relief in this action:  

5. First, the Authority asks the Court to enjoin, vacate, declare void, and deprive of 

all effect the City’s October 13th Resolution. As described below, this Authority bases this 

request for relief on numerous infirmities with the Resolution that are both substantive and 

procedural in nature. 

6. Second, the Authority asks the Court to exercise its equitable power to 

permanently enjoin Aqua from further participating in this or any other efforts to acquire the 

Authority’s assets. Aqua has engaged in an unconscionable course of conduct difficult to 

imagine a public utility providing potable water to much of the Commonwealth would be behind.  

This includes, on information and belief, Aqua acting in concert with the City, among others, to 
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orchestrate a commercially illogical, nonrefundable $12 million deposit to induce the acceptance 

of its $405 million bid for the Authority’s assets. This conduct, if established at trial, would 

violate various provisions of law, including provisions of the Pennsylvania Ethics Act and 

established Supreme Court precedent. Under these circumstances, beyond any legal challenges 

already pending, allowing the City to sell the Authority or its assets to Aqua would be against the 

public policy of the Commonwealth. Equity must restrain such abuses.  

II. FACTS 

A. The parties. 

7. Plaintiff Chester Water Authority is a municipal authority existing under the laws 

of Pennsylvania, with its principal offices located at 415 Welsh Street, Chester, PA 19013. By 

state law, the Authority is controlled by a nine-member board. The City of Chester, Chester 

County, and Delaware County each appoint three members of the Authority’s Board. 

8. Defendant City of Chester is a third-class city incorporated and organized under 

the laws of Pennsylvania with principal offices located at 1 East 4th Street, Chester, PA, 19013. 

9. Defendant Aqua Pennsylvania, Inc. is a Pennsylvania corporation with principal 

offices located at 762 West Lancaster Avenue, Bryn Mawr, PA 19010. Aqua’s parent 

corporation is Essential Utilities, Inc. 

B. The existing dispute. 

10. In May 2017, Aqua made an unsolicited purchase offer to the Authority’s Board, 

seeking to acquire the Authority.  

11. The Authority’s Board—including the three representatives from the City—

considered Aqua’s offer and, after deliberation and public discussion, rejected it unanimously as 

not in its users’ best interests. No legal challenge was filed to the Authority’s resolution rejecting 

Aqua’s offer.  
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12. The Authority was already serving users with high quality water at low rates.  

13. If the proposed acquisition occurred, Aqua would eventually raise rates 

substantially and in perpetuity, without the users receiving any commensurate benefit. 

14. Due to the already-high quality of the Authority’s water, infrastructure, and 

operations, there was nothing for Aqua to “fix,” and ratepayers’ bills would increase massively 

for the exact same water.  

15. For example, under the Authority’s current rates compared to Aqua’s current base 

rates and average water use for each customer class, residential rates would increase by 120%, 

commercial rates by 116%, and industrial rates by 207%.  

16. Collectively, after rate equalization is finished, this would result in the 

Authority’s service area paying approximately $1 billion more for the same service every 

twenty-five years. 

17. The Authority’s Board—again, including the three members representing the 

City—also approved the transfer of certain assets of the Authority into trust by a unanimous vote 

on February 14, 2019.   

18. The Authority’s Board approved this transfer under Section 5607(d)(4) of the 

Municipalities Authorities Act (“MAA”), which is also consistent with the Board’s fiduciary 

obligations under Article I Section 27 of the Pennsylvania Constitution—the Environmental 

Rights Amendment—and Pennsylvania Supreme Court precedent.  

19. No timely legal challenge was filed to the Authority’s February 14, 2019 

resolution.   

1. The Authority’s Trust Petition. 

20. The Authority filed its Trust Petition, No. 217-2019 (O.C. Delaware) on March 1, 

2019. 
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21. The Trust Petition requests Court approval of the Authority’s transfer into the 

Chester Water Authority Trust of: 

any real and/or personal property, as further defined by the express 
designation of the Solicitor and Authority personnel, that comprise 
and make up the generation; transmission and storage-related 
assets of the Authority. Notwithstanding the foregoing, no transfer 
shall occur with respect to any permit(s) or license(s) held by the 
Authority and/or any real property in which title thereof would 
void, contradict the terms of or regulations governing, or otherwise 
jeopardize the status of any such permit(s) or license(s). To the 
extent the transfer of any designated asset(s) would result in a 
breach of the Authority’s existing contracts or agreements, the 
transfer of that designated asset shall not occur.   

22. Aqua, in its purported status as ratepayer of the Authority, filed an answer with 

new matter objecting to the transfer based on, inter alia, the City’s purported rights under the 

MAA. 

23. Notably, Aqua also filed a separate lawsuit seeking to block any payment of funds 

from the Authority to the City per a proposed settlement on the ground that if such a payment 

occurred it would discriminate against Aqua and other suburban ratepayers, stating: 

Aqua PA and other ratepayers located outside of the City would be 
subject to the Rate Increase and would be forced to subsidize an 
expenditure that would provide no discernable benefit to any 
ratepayer or project outside of the City, and thus would not benefit 
CWA’s entire service area.   

Complaint in Aqua v. CWA, et al., No. CV-2019-2924 (C.P. Delaware) at ¶ 67.   

24. On June 19, 2019, the City filed preliminary objections to the Authority’s Trust 

Petition to assert, as a matter of law, its purported rights under the MAA and decry the 

Authority’s invocation of the Environmental Rights Amendment. 

25. Following fulsome legal briefing and argument from these and other interested 

parties, the Court denied the City’s and Aqua’s preliminary objections in toto on September 18, 

2019. 
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2. The City’s declaratory judgment action. 

26. While the City’s preliminary objections to the Trust Petition were pending, the 

City filed a declaratory judgment action in the Civil Division of this Court on July 17, 2019, No. 

CV-2019-5976 (C.P. Delaware). 

27. The City sought a declaration that it had the unilateral power to seize, terminate, 

and sell the Authority, which, as noted, was also the sum and substance of the City’s ongoing 

opposition in the Trust Petition. 

28. The Court issued an opinion on December 2, 2019 in the Trust Petition which 

stated in pertinent part: 

The threshold issue in this proceeding is the impact of the August, 
2012 amendment to Section 5610 of the MAA reconstituting the 
governing body of the [Authority]. This provision clearly 
established that the County of Delaware, the County of Chester, 
and the City of Chester as the collective governing entity over the 
[Authority]. The impact of that provision and the intent of the City 
of Chester to now assume or sell the [Authority] assets and 
projects as their own pursuant to Section 5622 of the MAA must 
be examined and developed on the record. A second critical issue 
is whether the assets of the [Authority] may be subject to the ERA 
[Article 1, Section 27]. 

3. The appeals and this Court’s preservation of the status quo. 

29. Thereafter, the City, Aqua, the Authority, and Intervenor Ratepayers each filed 

motions for judgment on the pleadings, the resolution of which generated multiple appeals by the 

City and Aqua to the Commonwealth Court. 

30. By order dated February 3, 2020 in the Trust Petition, the Court entered a 

Stipulated Status Quo Order which, inter alia, provided that:  

a. the City is “prohibited from taking any final action . . . to terminate, sell, 

transfer, operate, dissolve, or dispose of the Authority or its assets”; and  

b. the Authority is prohibited from transferring its assets into trust.  
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31. On April 24, 2020, by orders issued in both the Trust Petition and the City’s 

declaratory judgment action, the Court denied the motions. The trial court held that the City 

could not dissolve and sell the Authority without the concurrence of Chester County and 

Delaware County. 

32. The Court also found that a final factual hearing in the Trust Petition would be 

necessary to determine whether the Authority could place assets into trust. 

33. The City and Aqua then appealed on interlocutory bases the Court’s Orders 

denying their motions for judgment on the pleadings. 

34. On September 16, 2021, over the dissent of two judges, an en banc panel of the 

Commonwealth Court reversed the Court on what it characterized as a very narrow issue on 

appeal: 

[W]hether section 5622(a) of the [MAA], 53 Pa.C.S. § 5622(a), 
authorizes (or, more appropriately, continues to authorize) a 
municipality to obtain the assets of a water authority that it 
created—a water authority that eventually expanded to provide 
water services outside the borders of the municipality and into 
other counties—in light of section 1 of Act 73 of 2012, which 
added section 5610(a.1) to the MAA, 53 Pa.C.S. § 5610(a.1.), and 
transformed the governance structure of such an authority. 

In re Chester Water Auth. Tr., ___ A.3d __, 2021 WL 4200770, at *1 (Pa. Cmwlth. Sept. 16, 

2021). 

35. On September 17, 2021, the Authority filed a Petition for Allowance of Appeal 

from the Commonwealth Court’s decision in the Supreme Court of Pennsylvania. See Nos. 519-

522 MAL 2021. 

36. Meanwhile, by a series of orders entered in both the Trust Petition matter and the 

City’s declaratory judgment action, with the consent of the City and the Authority, the Court 

preserved the status quo pending appeal: 



 

8 
 

a. By order dated June 22, 2020, following a phone conference with the 

counsel, the Court vacated any automatic supersedeas arising from any 

appeal from its April 24, 2020 orders and continued the February 3, 2020 

Stipulated Status Quo Order. 

b. By order dated August 4, 2020, following an additional phone conference 

with counsel, the Court continued its June 22, 2020 order and stated that 

the “stay of conduct established in the February 3, 2020 Stipulated Order 

shall remain in full effect until final disposition of the appeals currently 

pending in the Commonwealth Court of Pennsylvania at No. 489 CD 

2020, 504 CD 2020 and 514 CD 2020.” 

c. Also on August 4, 2020, by agreement of the parties, the Court stayed the 

following matters pending the appeals referenced above:  

i. The City’s declaratory judgment action (No. CV-2019-5976 (C.P. 

Delaware)); 

ii. The Authority’s Sunshine Act action against the City and Aqua 

(No. CV-2019-5400 (C.P. Delaware)); 

iii. The Authority’s Mandamus action against the City (No. CV-2020-

427 (C.P. Delaware));  

iv. The Aqua Rate Case brought against the Authority claiming that a 

payment to the City would discriminate against Aqua and other 

suburban ratepayers (No. CV-2019-2924); and 

v. The Authority’s challenge in the Civil Division to a prior set of 

resolutions by the City (No. CV-2020-2566 (C.P. Delaware)). 
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37. These status quo and stay orders remain in effect.  

38. As noted above, the Authority is agreeable to this matter being stayed on the same 

terms as the other disputes between the parties were stayed pursuant to the Court’s August 4, 

2020 orders. 

C. Facts giving rise to this suit. 

1. The City’s February 12, 2020 RFP. 

39. On February 12, 2020, the City purported to initiate an RFP process for the sale of 

the Authority’s assets. 

40. Responses were due March 9, 2020.   

41. In the RFP, the City placed an unprecedented condition: a “key factor[] in the 

analysis of proposed bids will be . . . the total amount of any non-refundable deposits or 

immediately accessible payments to be made by the Offeror to the City.”  February 12, 2021 City 

RFP 2020-CWA-01, (available at https://www.chestercity.com/wp-

content/uploads/2020/02/CWARFPFeb2020.pdf, at Section I-4.H). 

42. Upon information and belief, in no other instance has a municipality in this 

Commonwealth or elsewhere issued an RFP in which all three of the following conditions 

applied (hereafter the “Deposit Conditions”): 

a. The municipality asked bidders to give substantial up-front deposits; 

b. the deposits had to be immediately available (as opposed to held in 

escrow); and 

c. the deposits were a key factor in evaluating bids. 

43. No responsible municipality would impose, and no responsible bidder would 

agree to, the Deposit Conditions.   
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44. In response to the City’s RFP, on March 9, 2020, Aqua and Pennsylvania 

American Water Company each submitted bids of over $400 million.   

45. The Authority, on the other hand, objected to the RFP and reiterated that its 

outstanding settlement offer of $60 million was the only legal option for the City to obtain 

funding from the Authority. 

46. Pennsylvania American did not offer any deposit. 

47. As part of its bid, Aqua offered the City a $12 million nonrefundable deposit. 

48. By email dated August 13, 2020, the City retained lawyers “to represent the City 

of Chester in connection with its sale of assets of the Chester Water Authority System to Aqua 

Pennsylvania, Inc.”  Exhibit A (emphasis added).   

49. On more than one occasion prior to, around the time of, and after the City’s 

August 13, 2020 email, the City publicly stated that no deal was in place and that no decisions 

had been made on the Authority’s future. 

50. These statements were false. 

51. The City’s time to act on the February 12, 2020 RFP—had it been permitted by 

the Court to do so—expired in the middle of 2020. 

52. Yet on October 13, 2021, without any discussion or debate, the City passed a 

Resolution declaring that it desired to enter into an asset purchase agreement with Aqua for the 

sale of the Authority pursuant to Aqua’s March 9, 2020 bid. Exhibit B.  In substance and effect, 

the City’s resolution selects Aqua as the winning bidder for the long-expired RFP.   

53. Indeed, Essential Utilities’ (fka Aqua) CEO announced on its November 1, 2021 

quarterly earnings conference call with investors that “ . . . Chester City Council unanimously 

passed a public ordinance declaring Aqua the winner of its request for proposal process . . .”   
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2. The City’s coordination with Aqua about the February 12, 2020 RFP. 

54. Aqua has had multiple non-public meetings with the City to discuss a sale of the 

Authority and has worked behind the scenes by unlawful and unethical means to force a sale in 

coordination with the City. 

55. While the RFP response period was open, on March 5, 2020, City officials met 

with representatives of Aqua and its parent company at Widener University in a non-public 

meeting.   

56. In mid-July 2020, City officials met with Aqua officials to discuss Aqua’s bid for 

the Authority. 

57. On July 23, 2020, Aqua emailed the City a copy of a draft asset purchase 

agreement for the unilateral sale of the Authority.  

58. The City has withheld all versions of the Asset Purchase Agreement from public 

view. However, the Authority has obtained a copy of an enclosure email. Exhibit C.   

59. In its cover email, Aqua encouraged the City to sign quickly so that the City could 

obtain a deposit. 

60. Upon information and belief, Aqua agreed that the City should include the 

Deposit Conditions in an RFP for the Authority’s assets. 

61. Upon information and belief, Aqua intended for the Deposit Conditions to 

virtually guarantee that it would be the only bidder meeting the City’s requirements. 

62. Upon information and belief, the City included the Deposit Conditions in its 

February 12, 2020 RFP, among other reasons, in order to guarantee that Aqua would be the 

successful bidder. 
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3. Additional facts about Aqua’s efforts and coordination with the City 
to acquire the Authority. 

63. On May 8, 2017, Aqua sent an unsolicited proposal to the Authority seeking to 

purchase it for $320,000,000.  Exhibit D. 

64. As part of its May 8, 2017 offer, Aqua offered to create compensated jobs for the 

Authority’s Board members if they voted in favor of a sale.   

65. Upon information and belief, Aqua has conveyed similar representations to City 

officials. 

66. On June 19, 2017, Steven Goldfield, financial advisor for the City, suggested the 

City’s appointees to the Authority’s Board undertake a series of actions to undercut opposition to 

an Aqua purchase. He noted that he had engaged in similar actions when Aqua was in the 

process of purchasing the public sewer system in New Garden Township. Exhibit E. Upon 

information and belief, Aqua supported these actions. 

67. On September 27, 2017, City officials met with a host of advisors to discuss a 

potential sale of the Authority. Exhibit F. 

68. This meeting was held in private. The Authority was not invited or aware it was 

occurring. There was no public participation. 

69. On November 23, 2017, Aqua CEO Chris Franklin said the following at USA 

Water Summit: “At the end of the day it’s about keeping rates affordable and providing good 

service.” 

70. This statement is inconsistent with what will happen if Aqua acquires the 

Authority.  
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71. After Aqua acquires a new system, Aqua eventually raises the rates for the 

acquired customers to match Aqua’s main rates statewide. Aqua is required to do so by the 

Public Utility Commission. 

72. Rate increases by Aqua will cause catastrophic financial harm to the Authority’s 

ratepayers. 

73. For example, a typical household in the City uses 4,000 gallons of water each 

month.  For this amount, the Authority charges $30.54 per month, or $366.48 per year. 

74. Under Aqua’s existing water rates, the bill would be $67.48 per month, or 

$809.76 per year. That is a 121% increase over the Authority’s rates. 

75. On August 20, 2021, Aqua made a filing with its regulator proposing even higher 

water rates. If Aqua’s request is granted, the average residential water bill would jump even 

further to $81.32 month, or $975.84 per year. That is a 166% increase over the Authority’s rates. 

76. These Aqua rate increases are inevitable.  The only question is how long it takes 

Aqua to move its newly acquired customers to Aqua’s much higher main statewide rates. 

77. An honest discussion about Aqua’s much higher rates would risk an enormous 

public backlash that could stand in the way of Aqua closing the deal.  So to masquerade these 

inevitable rate increases, Aqua has proposed a so-called “rate stabilization trust” for residents 

using $55 million from the sale proceeds.  This rate stabilization trust is nothing but a gimmick. 

78. The first problem with the proposed rate stabilization trust is that it is temporary.  

Indeed, Aqua’s rates are so much higher than the Authority’s that this $55 million would be 

rapidly exhausted.   

79. Upon information and belief, Aqua intends to extend the life of its “rate 

stabilization trust” by making the funds available exclusively to residents of the City.   
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80. Once the rate stabilization trust is exhausted, the newly acquired customers will 

be burdened with Aqua’s much higher rates forever. 

81. The second problem is that the rate stabilization trust is a vehicle for Aqua to pay 

itself.  Upon a transaction closing, the money earmarked for the rate stabilization trust belongs to 

Aqua.  Indeed, the rate stabilization trust is required to pay this money out to Aqua over time.  

The newly Acquired customers never get to keep any of this money.  In the end, Aqua gets all of 

this money back.  Far from being an act of corporate generosity, the rate stabilization trust is just 

another way for Aqua to get paid. 

82. By email dated January 7, 2019, consultants working on the City’s financial 

recovery conceded that the Aqua proposal could lead to significant rate increases over time, and 

further acknowledged that rate increases would be out of the City’s control after 5-10 years: 

On the issue of the rate increase, we believe that under any 
monetization strategy there would be a rate increase.  Under the 
Aqua proposal, rates would have been frozen for a period of 5 or 
10 years, but then the rate increases would have been out of the 
City’s control.  Rates could jump up higher than 10 percent 
thereafter and could be increased every few years.  Here, it looks 
like there will be a one-time 10 percent increase (at least that is 
how it appears).  Certainly, 10 percent is a lot (the initial indication 
is that it is about $3.65 per month), but, if that increase is only a 
one time increase, then in the grand scheme it may be better than 
the Aqua proposal, which could have had significant increases into 
the future. 

Exhibit G.   

83. Upon information and belief, this knowledge that rate increases would be 

inevitable caused the City to work with Aqua to suppress discussion and conceal information 

about rate increases from the public, all in service of advancing a sale of the Authority to Aqua. 
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III. CLAIMS FOR RELIEF 

A. COUNT I – Request to Reverse, Vacate and Permanently Enjoin the City’s 
October 13, 2021 Resolution (Authority v. City). 

84. The forgoing paragraphs are incorporated by reference as if set forth in full. 

85. The City’s October 13, 2021 Resolution should be declared null and void as well 

as reversed, vacated, and enjoined from all effect for multiple reasons. 

1. The Court should defer to the Authority’s decision to transfer assets 
into trust. 

86. The only issue this Court needs to address at this time is whether the Authority’s 

Trust Petition should be granted, i.e., whether the Trust Petition meets the requisite standards and 

whether there is any legitimate challenge to the Chester Water Authority Trust’s creation. The 

Court can and should make this determination in the Authority’s favor without even reaching the 

issue of whether the City can unilaterally seize, sell, or act against the Authority. 

87. The Authority’s Board created the Chester Water Authority Trust and approved 

the transfer of assets thereto. 

88. These were official acts of the Authority’s Board for which substantial deference 

must be afforded.  In fact, common law provides that an arbitrary and capricious standard must 

apply to the discretionary acts of municipal corporations in particular.  In re Blumenschein v. 

Housing Authority of Pittsburgh, 109 A.2d 331 (Pa. 1954) (a long-line of cases have reasoned 

that courts will not review the discretionary actions of governmental entities absent a showing of 

bad faith, fraud, capricious action or abuse of power); accord  In re Sale of Pleasant Valley 

Manor, 68 Pa. D. & C.2d 585 (C.P. Monroe June 18, 1975).  Practically speaking, this standard 

affords substantial deference to the Authority and the official actions of its Board; absent 

evidence of bad faith, fraud, capricious actions or abuse of power, the official actions of the 
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Authority’s Board should be free from scrutiny. See, e.g., Petition of Acchione, 227 A.2d 816 

(Pa. 1967); In re Estate of Ryerss, 2008 WL 8568288 (O.C. Phila. Dec. 9, 2008). 

89. There have been no allegations of bad faith Board conduct and nobody, including 

the City, has challenged the Board’s discretionary decision to create the Trust.  Nor was any 

challenge to the Authority’s resolution filed within 30 days of its passage.   

90. Because the resolution creating the Trust was not challenged, the Court should 

approve the trust on that basis alone. 

2. The Environmental Rights Amendment prohibits the City from 
seizing and selling the public natural resources of the Authority for 
the City’s own benefit. 

91. In the Trust Petition matter and its declaratory judgment action, the City has 

asserted that it has a “statutorily-created beneficial interest in the Authority’s assets” and that it 

may engage in a “dissolution process[,]” which involves “issuing an RFP for the assets” of the 

Authority in order to “[e]xplore [m]onetization[.]”.  City Memorandum in Support of Motion for 

Judgment on the Pleadings in No. 217-2019 (O.C. Delaware), at 8, 17-18.  

92. As explained by the Authority in the other matters pending before the Court, the 

City has no such right under the MAA. But assuming, arguendo, it does have such a right, 

exercising it in the manner the City contemplates would be a breach of Article I, Section 27 of 

the Pennsylvania Constitution—the Environmental Rights Amendment (“Section 27”). 

93. Understanding why this is so begins with a review of the plain text of Section 27, 

which was passed by the voters in 1971. Section 27 is part of the Pennsylvania Constitution’s 

Declaration of Rights, and it provides as follows: 

The people have a right to clean air, pure water, and to the 
preservation of the natural, scenic, historic and esthetic values of 
the environment. Pennsylvania's public natural resources are the 
common property of all the people, including generations yet to 



 

17 
 

come. As trustee of these resources, the Commonwealth shall 
conserve and maintain them for the benefit of all the people. 

Pa. Const. art. I, § 27.   

94. Relevant here, “[t]he third clause of Section 27 establishes a public trust, pursuant 

to which the natural resources are the corpus of the trust, the Commonwealth is the trustee, and 

the people are the named beneficiaries.” Pennsylvania Envtl. Def. Found. v. Commonwealth 

(“PEDF”), 161 A.3d 911, 931–32 (Pa. 2017) (footnote omitted). These “[t]rustee obligations[,]” 

the Supreme Court has explained, “are not vested exclusively in any single branch of 

Pennsylvania’s government[.]” Id. at 932 n.23. “[I]nstead[,] all agencies and entities of the 

Commonwealth government, both statewide and local, have a fiduciary duty to act toward the 

corpus with prudence, loyalty, and impartiality.” Id. Therefore, both the City and the Authority 

are trustees of Pennsylvania’s public natural resources. 

95. In this case, the meaning of “public natural resources” includes, at a minimum, 

the “pure water” identified as a public right in the first sentence of Section 27: “the concept of 

public natural resources includes not only state-owned lands, waterways, and mineral reserves, 

but also resources that implicate the public interest, such as ambient air, surface and ground 

water, wild flora, and fauna (including fish) that are outside the scope of purely private 

property.” Robinson Twp. v. Commonwealth, 83 A.3d 901, 955 (Pa. 2013). As a matter of law, 

“public natural resources” must include the lands and water of the Octoraro Reservoir and the 

surface water of the Susquehanna River for which the Authority maintains permits. Furthermore, 

it must also include the treatment and distribution infrastructure that the Authority uses to 

distribute “pure water” to its ratepayers. Afterall, without this infrastructure, there is no way for 

the citizens to receive and enjoy their Constitutionally protected “pure water.”  Undoubtedly, 

these are “resources that implicate the public interest[.]” Id. 
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96. Accordingly, the ultimate question before the Court in the dispute between the 

City and the Authority is whether the City—a trustee under Section 27 with a fiduciary duty to 

trust beneficiaries—may sell the corpus of the trust to a private entity and use the proceeds for its 

own unrelated purposes? Hornbook trust law—and binding decision of the Pennsylvania 

Supreme Court—dictates the answer: no. 

97. “Pennsylvania trust law dictates that proceeds from the sale of trust assets are 

trust principal and remain part of the corpus of the trust.” PEDF, 161 A.3d at 935. Therefore, 

“[w]hen a trust asset is removed from the trust, all revenue received in exchange for the trust 

asset is returned to the trust as part of its corpus.” Id. We are aware of no decision by any court 

in the nation that has ever allowed a trustee to sell a trust asset and use the proceeds for itself. 

That such a disposition of property is improper hardly needs a citation. It is, by definition, a loss 

to the estate. And “[i]t is well-settled in this Commonwealth that a fiduciary who has negligently 

caused a loss to an estate may properly be surcharged for the amount of such loss.” In re Lohm's 

Estate, 269 A.2d 451, 454 (Pa. 1970). Necessarily, where a negligent loss to the corpus is subject 

to surcharge, an intentional misappropriation of trust assets must be as well. Cf., Com. v. Levi, 44 

Pa.Super. 253, 264 (1910) (“Conversion, by the trustee, of a trust fund to any other use than that 

of the cestui que trust is prima facie fraudulent”). 

98. The course of action the City ultimately asks this Court to endorse is untenable 

because it is completely inconsistent with the City’s obligations under Section 27 as a trustee and 

fiduciary of Pennsylvania’s public natural resources. Accordingly, the Court cannot allow the 

City to seize and sell the Authority. The only proper order is to void the City’s October 13, 2021 

Resolution. 



 

19 
 

99. The Authority raises this argument again now that the City has passed yet another 

resolution – the October 13, 2021 Resolution – purporting to act against the Authority. 

3. The City’s October 13, 2021 Resolution also fails because the City 
issued it via resolution, when an ordinance was required. 

100. Even if the City has the legal power to sell or otherwise act against the Authority 

– which the City does not – the October 13, 2021 Resolution fails for a separate reason: The City 

issued the October 13, 2021 Resolution via a resolution, when an ordinance was required. 

101. The City’s Home Rule Charter says that an ordinance can only be modified or 

repealed by another ordinance.  A resolution is not enough.  Exhibit H, City of Chester Home 

Rule Charter, art. IV, § 401(H). 

102. Ordinances passed in 1939, 1965, and 1998 created the Authority and extended its 

existence until 2048.  See Exhibit I, July 6, 1939 Chester Municipal Authority Articles of 

Incorporation; Exhibit J, February 23, 1965 City of Chester Ordinance No. 3; and Exhibit K, 

December 10, 1998 City of Chester Ordinance No. 24. 

103. Because ordinances created the Authority’s existence through 2048, only another 

ordinance is enough to prematurely terminate that existence. 

104. Therefore the October 13 Resolution—if permitted at all—should have been done 

by ordinance, not resolution. 

105. The Authority raises this argument again now that the City has passed yet another 

resolution—the October 13, 2021 Resolution—purporting to act against the Authority. 

4. The City’s October 13, 2021 Resolution also fails because the City did 
not act publicly on the bid within 60 days, as required by law. 

106. Even if the City had the legal power to sell or otherwise act against the 

Authority—which the City does not—the Third-Class City Code requires that the City sell the 
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Authority through a public bidding process that follows certain conditions.  See 11 Pa.C.S. §§ 

11901.1 and 12402.1. 

107. One of those conditions is that the City must accept a bid within 60 days after 

receiving it:  “Award or rejection.--At a public meeting of council, not more than 60 days after 

the receipt of bids, council shall either award the contract or reject all bids.”  Id. at § 11901.5(c) 

(emphasis added). 

108. Here, the City received Aqua’s bid on March 9, 2020. 

109. The City’s 60-day deadline to publicly act on Aqua’s bid thus passed more than a 

year ago. 

110. Accordingly, the City’s October 13, 2021 Resolution fails because it purports to 

authorize the City to accept Aqua’s long-expired bid. 

5. The City’s decision to collude with Aqua requires invalidation of the 
October 13, 2021 Resolution. 

111. As described above, the City and Aqua colluded, in violation of the laws and 

public policy of this Commonwealth, to ensure that Aqua would be the only successful bidder. 

112. Simply, no government action based on illegal conduct can be permitted to stand. 

WHEREFORE, the Authority respectfully requests that the Court reverse, vacate and/or 

permanently enjoin the City’s October 13, 2021 Resolution; and grant the Authority any other 

relief at law or in equity to which it is entitled. 

B. Count II – Equitable Relief Enjoining the City from selling the Authority or 
its assets to Aqua and/or Enjoining Aqua from Acquiring the Authority or its 
Assets (Authority v. City and Aqua). 

113. The foregoing paragraphs are incorporated by reference as if set forth in full. 
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114. As set forth above, upon information and belief, the City and Aqua colluded, in 

violation of the laws and public policy of this Commonwealth, to ensure that Aqua would be the 

only successful bidder. 

115. Regardless of whether the City and Aqua worked together, their separate actions 

to conduct an improper bid process and request and/or offer the Deposit Conditions make each of 

the City and Aqua liable for equitable relief as a result of their independent violations of 

Pennsylvania public policy.   

116. Equity requires that Aqua be permanently enjoined from acquiring the Authority 

or its assets. 

117. Equity further requires that the City be prohibited from taking any further action 

to sell the Authority or its assets to Aqua. 

WHEREFORE, the Authority respectfully requests that the Court order (1) that Aqua, 

along with all persons and entities acting in concert and/or in common ownership and/or control, 

be prohibited from any further attempts to acquire the Authority or its assets, (2) that the City be 

enjoined from taking any further action to sell the Authority or its assets to Aqua, and (3) the 

Authority be granted any other relief at law or in equity to which it is entitled.  
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Respectfully submitted, 
 
 
Dated: November 3, 2021                By:  /s/ Kevin Dooley Kent 

Kevin Dooley Kent (No. 85962) 
Joseph W. Jesiolowski (No. 307323) 
Megan A. Guernsey (No. 202065) 
CONRAD O’BRIEN PC 
Centre Square West Tower 
1500 Market Street, Suite 3900 
Philadelphia, PA 19102-2100 
Ph: (215) 864-9600/ Fax: (215) 864-9620 
Email: kkent@conradobrien.com 
  jjesiolowski@conradobrien.com 
  mguernsey@conradobrien.com 
  
 
Attorneys for Chester Water Authority 

 

 
 



 

 

CERTIFICATE OF COMPLIANCE 

I certify that this filing complies with the provisions of the Case Records Public Access 

Policy of the Unified Judicial System of Pennsylvania that require filing confidential information 

and documents differently than non-confidential information and documents. 

 
 
Respectfully submitted, 
 

Dated: November 3, 2021                        By:  /s/ Kevin Dooley Kent 
Kevin Dooley Kent (No. 85962) 
Joseph W. Jesiolowski (No. 307323) 
Megan A. Guernsey (No. 202065) 
CONRAD O’BRIEN PC 
Centre Square West Tower 
1500 Market Street, Suite 3900 
Philadelphia, PA 19102-2100 
Ph: (215) 864-9600/ Fax: (215) 864-9620 
Email: kkent@conradobrien.com 
  jjesiolowski@conradobrien.com 
  mguernsey@conradobrien.com 
  
 
Attorneys for Chester Water Authority 
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August 13, 2020 

 
Via E-mail 

Kenneth Schuster 
Solicitor, City of Chester 
405 Avenue of the States 
Chester, PA  19013 

Re: Legal Representation 

Dear Ken 

Thank you for selecting Ballard Spahr LLP (“Ballard Spahr”) to represent the City of Chester 
(the "City") in connection with its sale of assets of the Chester Water Authority system to 
Aqua Pennsylvania, Inc. (the "Matter"). The following lays out the terms of our engagement 
and the parties' rights and responsibilities. 

Our engagement is limited to performance of services relating to the Matter. Because we are 
not the City’s general counsel, our acceptance of this engagement does not involve an 
undertaking to represent the City's interests in other cases or transactions, although we look 
forward to working with the City on future projects. 

For the most part, our fees are based on the time spent and the regular hourly rates of each 
attorney and legal assistant providing services on the City's behalf. The hourly rates vary from 
person to person and are adjusted periodically. At this juncture, it is anticipated that work on 
the Matter will be handled principally by Steven T. Park and William C. Rhodes, whose 
standard rates are $595 and $835, respectively.  For the Matter, as a courtesy, Ballard is 
reducing Steven's and Bill's hourly rates by 10%.  Whenever possible, in the interest of 
economy, we will assign work to experienced associates. 

The City is solely responsible and will be billed for all disbursements and out-of-pocket 
expenses made or incurred on its behalf. These expenses may include document reproduction, 
travel, mailing charges and filing fees. We separately bill for computerized legal research and 
related expenses. Please note, if we anticipate that substantial expenses will be incurred, we 
will first discuss with you and we may require that the City pay the vendor directly. Our 
statements will be rendered monthly, but are payable in full within 3 business days of the 
Effective Date, as defined by the Asset Purchase Agreement (the "APA").  If the APA is not 
executed by October 15, 2020, our bills will be due in full on October 31, 2020. We are always 
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happy to discuss our billings with you, and we welcome the opportunity to address any 
questions you may have. 

New clients of Ballard Spahr are commonly asked to deposit a retainer. If the City deposits a 
retainer with us, it grants Ballard Spahr a security interest in that deposit. Typically, the 
retainer is equal to the fees and costs likely to be incurred during a one-month period.  

Given the scope of our business and the scope of our client representations, it is possible that 
some of our present or future clients will have matters adverse to the City during the course of 
our representation. We understand that you have no objection to our representation of parties 
with interests adverse to the City, and waive any actual or potential conflict of interest as long 
as those other engagements are not substantially related to the services subject to this 
engagement letter. Your consent to and waiver of such representation, however, shall not apply 
in any instance where, because of our representation of the City, we have obtained proprietary 
or other confidential information of a non-public nature that could be used to the City's 
disadvantage or potential disadvantage. 

Similarly, new lawyers frequently join our firm. These lawyers may have represented parties 
adverse to the City while employed by other law firms or organizations. We assume, consistent 
with ethical standards, that you have no objection to our continuing representation of the City 
notwithstanding our lawyers' prior professional relationships. 

Either party may terminate the engagement at any time for any reason by written notice, 
subject to applicable rules of professional conduct. Your termination of our services will not 
affect your responsibility for payment of legal services rendered and additional charges 
incurred before termination and in connection with an orderly transition of the matter. 

Unless previously terminated, our representation of the City will end upon the City's final 
payment for services rendered in the Matter. Any otherwise nonpublic information you have 
supplied to and is retained by us will be kept confidential in accordance with applicable rules 
of professional conduct. At your request, your papers and property will be returned to you 
promptly upon receipt of payment of outstanding fees and costs. Our own files pertaining to 
the Matter will be retained by the firm. These firm files include, for example, firm 
administrative records, time and expense reports, personnel and staffing materials, credit and 
accounting records, and internal lawyers' work products such as drafts, notes and internal 
memoranda. 
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Please do not hesitate to call me if you have any questions or concerns. We look forward to 
working with you and appreciate your confidence in Ballard Spahr. 

 

Sincerely, 

Aliza R. Karetnick 

Aliza R. Karetnick 

 

ARK 
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R E S O L U T I O N 
 

NO. 166-2021 
 

WHEREAS, in or about 1939, the City of Chester (the “City”) organized the 
Chester Municipal Authority under the Municipality Authorities Act (the “MAA”), which 
entity is now known as the Chester Water Authority (the “Authority”); and  
 

WHEREAS, litigation is ongoing regarding to the City’s interest in the water 
system currently run by the Chester Water Authority (the “System”) and the City has 
determined that it is in the City’s best interest to sell the System conditioned upon a 
resolution of the legal dispute over the rights of the City under the Municipality Authorities 
Act (the “Litigation”); and 
 

WHEREAS, in furtherance of the City’s desire to sell the System, the City issued 
a request for proposals on June 12, 2019 to sell the System but, due to the Litigation and 
out of an abundance of caution, all six proposals received were returned to the offerors 
without having been opened, other than to identify the person to whom they should be 
returned; and 
 

WHEREAS, the Delaware County Court of Common Pleas on February 3, 2020, 
entered an order that permitted the City’s issuance of a request for proposals (the “RFP”) 
and allowed the City to undertake a bid process to sell the System (the “Assets Sale”), 
provided that, after such process, the consummation of any agreement to sell the System 
or other transaction, if any, is conditioned upon a resolution of the Litigation that affirms 
the City’s right to take back the System assets and to sell the System; and 
 

WHEREAS, the City issued a second request for proposals on February 12, 2020, 
to solicit bids from interested companies and entities to purchase the System; and 

 
WHEREAS, in response to the February 12, 2020 RFP, the City received three (3) 

responses and, after the opportunity to review the bids submitted, the City has determined 
that Aqua Pennsylvania, Inc. (“Aqua”) has submitted a bid that is in the best interest of the 
City and offers the greatest value to the City, as determined by the Mayor and City Council 
in consultation with the City’s financial advisor; and 

 
WHEREAS, in July, 1995 the City was placed into Act 47 status; and  
 
WHEREAS, on April 13, 2020, Governor Wolf declared a fiscal emergency for 

the City; and 
 
WHEREAS, on June 22, 2020, Michael Doweary was named Receiver for the 

City; and  
 
WHEREAS, on August 20, 2020, the Receiver filed an Initial Recovery Plan which 

was approved by Commonwealth Court on October 19, 2020; and 
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WHEREAS, on April 7, 2021, the Receiver filed an Amended Recovery Plan with 

the Commonwealth Court (“the Amended Plan”), which was approved by the 
Commonwealth Court on June 7, 2021; and  
 

WHEREAS, in the Amended Plan the Receiver: 
1) directed the City to continue the Litigation to establish its right to take 

back the System assets and sell the assets; 
2) authorized the City to continue with the RFP process (in compliance 

with any Court Order); and  
3) authorized the City to continue to consult with its counsel and financial 

advisor regarding the best approach to monetizing the water system; and 
 

WHEREAS, on September 16, 2021 the en banc Commonwealth Court issued an 
Order and Opinion confirming that the City has the unilateral right to take back the assets 
of the Authority; and 
 
 WHEREAS, on September 23, 2021 the Receiver issued a public statement in part 
specifically declaring that the City “must monetize the water system”; and 

 
WHEREAS, because the City has determined that it is in the best interests of the 

City to sell the System to Aqua on the terms set forth in Aqua’s bid, upon approval by the 
Receiver the City intends to execute and deliver an Asset Purchase Agreement (the 
“APA”), the consummation of which is contingent upon the resolution of the Litigation on 
terms that affirm the City’s rights asserted under the MAA; and 

 
WHEREAS, under the APA, the City will transfer to Aqua the assets of the System 

through the execution and delivery of all necessary and required bills of sale, instruments 
of assignment, consents to transfer, deeds, and other agreements, documents, and 
instruments of conveyance; and 

 
WHEREAS, the City will pass on all System and billing information, and any 

rights of the City in connection therewith, to Aqua and cooperate with Aqua as is required 
for the continued operation of the System. 

 
NOW, THEREFORE, the City Council of the City of Chester resolves as follows: 

 
1. It is the intent of the City Council of the City of Chester to promptly enter 

into an APA with Aqua Pennsylvania, Inc., upon receipt of the Receiver’s 
approval to do so; and  
 

2. The City Council of the City of Chester requests the Receiver to 
expeditiously provide his approval for City Council to do so. 
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Effective Date 
 
 This Resolution shall take effect and be in force immediately. 
 

 
WE HEREBY CERTIFY that this Resolution passed Council this 13th day of 

October, A.D. 2021. 
         
                                                                                              ________________________  
                                  MAYOR 
 

                                                                                                                           
Attest:________________________ 
   CITY CLERK 
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